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1. This appeal is preferred against the judgment of conviction dated
21.05.2013, passed by Additional Sessions Judge/ Special Judge (SC/ST
Act), Kannauj in Sessions Trial No. 25 of 2008 (State Vs. Mahfooz)
vide which the appellant was held guilty of offence punishable under
Section 302 of I.P.C. as well as the order of sentence of the same date
vide which the accused-appellant was awarded life sentence along with
fine of Rs. 25,000/- and in case of default in payment of fine, to undergo

further sentence of five months.

2. Heard Sri Ajay Shankar, the legal aid counsel who addressed the
argument on behalf of the appellant in the main appeal and learned AGA
for the State.

3. The Trial Court’s record is received and paper books are ready.
With the assistance of learned counsel for the parties, the entire evidence

is re-scrutinized and re-appreciated.

4. Brief facts of the case, as per the complaint given to the police
Ex.Ka-1, is as under :
H@aT #
HIHTA Plcarer
TTET Peeil,
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A HAS],

fAdger & fob greff GHW PHeR G He=ll PR qlo
FATCAPIGY ATAT FoeAlst BT & FRT T3T AT R Aol daet
BT YT FAT & 31T fdo  19.10.06 P H13 HSA daa
goftgeer arar o7 FUT RAQRar SR # & i & 390 Haft
G AFY & A AN TAT AT INT HTs HSell d=ad. Soa)
el AT #H T aor Ht @ligert axa araa 37 @ I
RAGT Hleex HETI-GIgd & G HHI PRI Hle Gre gof
T HeAGYY UA? & HePoT YT gaeiGR TUT Jg. & T3 Pl
6 BT Aol @ UH HTT HAT PR T Hg, A HI5 &l Gehs
forr asft @gper & grat A fow qaer & et AR & arE
Fr depied Fa g Tt AT g Fer A gear d d@r T
HSAAIA Pl Ggalal § AR AR ol GT ATo HETGTGR &
BII 1T 3T T TAT e &lell & Hg, bl Uebsedt #H godbl
Podbl Tic &It fFad aig H 3adr Ht Ala g T Agper
FHAT FREIT AT TR FIGAT P T &/ Preiargt axat hr

Fur H/
fo 19.10.06
greff  fAe 3fo gaTg
GHTY GF el PER
fe gre HfelepTgw
oro o PHeedlor
TS -1

5. The police, thereafter, registered the chik F.I.R. and prepared the
Panchayatnama of deceased-Dinesh as well as deceased-brother of the
appellant-Muddu. The dead bodies were sent to the post-mortem and as
per the post-mortem report of Dinesh, the following injuries were

found :

“Ante-mortem Injuries

1. Fire Arm W.O.E. Gutter shaped 8.0 cm x 1.0 cm x chest cavity
deep over left side upper part of chest involving axillary (ant.) fold
margins inverted lacerated and relymosed. On dissection left side
LT fractured, left pleura & lung, diaphragms, liver & intestines
lacerated, chest and abdominal cavity full of blood with faecal
matter. One bullet recovered from abdominal cavity Direction —
left to right & downwards and backwards.”
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6. Postmortem of Muddu was also conducted and as many as seven
injuries on the head, abdomen and the nature of lacerated wound,

multiple contusion, abrasions on the entire body were found.

7. However, no F.I.LR. was registered with regard to murder of
Muddu, the real brother of the appellant. Thereafter, the police
conducted the further investigation, recorded statement of prosecution
witnesses under Section 161 Cr.P.C. and submitted the charge-sheet
against the appellant. Thereafter, the case was committed to the Court of

Sessions and the following charges were framed :

ErETo Hn\r_% -'IJIH g7 vqlqwﬁ'&n‘qwﬂwi AT AT AEhST
AT -

g for fé?ﬂab' 19.10.2006 Bl AT B 5.30 &t ATH
FYIT @¥AQY HlQY @& U dga WH Hedearqgy ATl
Fiarelt deadlat [Felr deaala & 3adala aiedr & a1s faarer
P Heg PINA PR & JRE d dHe & Tlefl AR
Hcg PINT PNb &1 &7 &l 3H bR 3G HRAT GU5
dledr & 9RT 302 & JAId GUSHAIT IRTY HIRA fabar it
T SR & el & AdadT gl

HRIT THGH Pl AT T GHSATIT 7] HAGH &
IRIT @l 3R [gT Tq fararor & #HT &
faeaies — 08.04.2008

go3yo
(3T FF fF7TH)
T ITATEIL, BHeaaloT]
UAggRT 3 3iaer fAder act § b 3imaepr gderor 3 AR
& folT g7 ~grarerd gRT fahar sl
faara — 08.04.2008
go3go

(3T A 1371

AL AT, =it |7

8. Subhash appeared as PW-1 and his statement read as under :

“19.10.06$'1‘E|E=IT§'| OYT 9TE G99 9% § 0l 999 & (oF
FIIYET & T AT 9T | 396 9T F 6T T & 97 67
o | STT HIT TS Al J=aY aT99 57 31 &7 47 | qT FRrE=1Y

ST geed Af=Y & 9 Tg1 a1 87 T T el

HfesTe HEEST T HE [6eT | & 219 0TS & 20-25 e T T
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WA Gy I AT AT | I & 976 5 a9 &7 999 97| &7
AN T HE TS F 99 5097 | 99 e Tar ar g T3 91s r 96 s
fomr ar TAMET H [T v T qTE & ST 3T
TS & T J 90T | 7 B a7 S0 F AT 99l T odrar ar
HEEIYY & TIT A I & ANT 3 7 5= 7 & /e
fET 39 AT YT SS9 39T Bt a7 TS | HEhST a8 =T A8l
gmwnwﬁa@rﬁ%@wﬁﬁﬁ%ﬂwmﬁﬁ

H FTeT 9T a7 39 [T 9T TedaraT gaaT 39 I 94T
eI STeT @M= 9T | T8 &l 8T &0 Ho 44/2 TEhT
HATAT AT Al TaT8 dadiy I 9 (e sh[er aif ae<id STl
& | TR &-1 STAT TET| J80% AT 9 19T g&r #3r fae
T I | 3 9T T AT 9 | " 9 AT g B s | e
foraer & gfee Jtd 9% 3 o7 | gaar &1 TEEaHET §3 qrEe
T TET 9T | @RS A 3+ AT & 9 g g o)
ST 0TS Ho 84/IT 84/2 T 104/1 T 104/2 I HY
T 3iTer ¥ 59 9 #YHSr: W §-2 T -3 STAT 4T
ATST & FIST H TOHET & (A & I8 7 qTeT w0

TCHTEH JT fear 9T 1”

9. In cross examination, this witness stated that his brother used to
sell fish and used to bring the same in the market on a bicycle. He

further deposed as under :

YT ATl [ J HgeiT @O o9 TS & |1 T8 4T AT
FTSATC 9TE & 9T T 9T | HSAT |ia dT Y T8 &9 @ & 12
ST | 3T IEGT T | T 5T VTS 9 I AAT a9 7 9% 9 7
JT | AfeAIgY & asiigyar afv=e feur & &1 95 09 2-12
Km{{%l%ﬁﬂﬁw@ﬁ‘mﬁwﬁﬂ?w
FUT [ TUST AT & | TeATere | gungear qre=w famr &
FOT [ Km §L & | T T & AEASYL AT 397 fewm § ua-aar
fem T &I | ST BT & FAEASYL AT 397 fawm & & 2-1/2
KmgT g1 oer e R avyE fw e s Rr v = &
TR 9T o7 | 7 Jad& G99 0F a9 oot § 9 & S T4 o7 |
F ga e & 9T STET 79T 9T | e 396 19 SIS 9T uT
A T TS JISTC AT YT | T & I FAT A /TS TR GGF 14T

S

10. In further cross examination, he stated that he had no knowledge
whether Mahfooz had any money dispute with his brother or that he had
demanded money from his brother as this fact is not mentioned in the
F.ILR. He further stated that the bullet was fired from a very close range.
The public had caught hold of Muddu and, thereafter, the mob killed
him by giving beatings and then they brought the dead body near the
place where his brother was murdered. About five hundred people
gathered at the spot. He further stated that he has no knowledge when

appellant Mahfooz was arrested and only one firearm injury was caused.
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11.  Dr. Narendra Kumar (PW-2), who conducted the post-mortem of
Muddu and Dinesh deposed as under :

“FTEIT STo T=EY FHI S WIHIRTAT STo IH AATEY ATTEAT
HAETATA HEFETE 7 3T (<. 16.3.10 HiT TGO Graqg fear fa-

fae 20.10.06 =7 T ST MfFcaeT vEEEE § T49i¢
IS WHYEMET dATd 97| 39 faqid & 79 edqed &q
qﬁaﬁ%mwﬁ?wz.ooﬁqmwgyommo
HEATYY (Sic) P.S. Fdo FIIT [To H=IST &l T FTT GGHEL
T Hios a5 § T 53 | 56 S.H.0. F=1sT g7 {(1 ™47 o1
& C.P. No. 230 §&3r AT T C.P. 362 AETAIT AT AT o | 7Y
T qHT AT 2.45 a5 o9 TI0r (6T 73T | Ja& & oG
FT 36 Y AT | I SNET Hx FIST AT AT |

g 74 e

9T & I 9 3 AT &7 Jog 99 &7 (qaqeor fFeaa 7 |
1. TEEIT i 919 (¢ 980 TIT TT K 6 S (FHaT AE R
6

x I GHT § AT 3 HT x 1.5 GHT 9T 551 & 808 &
T | (T=ga #7 T qTE TFINA, TEed, Afsae aur
AT ESEr el H 220 g% 4T | Hws(Isl 7 4 ¥T ®e §U
o |

2. FTEHEEHTT WU & AT F0] qE ST IR € i 9 &
TR T 9€ T I15. 15 [SITaT ST 22.0 Cm x 11.0 Cm & THT
150 Cmx 3.0 Cm @& o7 | fo=Sad & W T AT S g@aq
L o IS T 1 e e B | LT S A M B o M e 2 o X
ofT | T T 22T (HeT | TAT T0F T TS| quT Ara? STeqi
e ET e | FI T 9T At HiaET g &7 e (e |

3. L A AET 18.0 Cm x 3.0 Cm &TE T 6 ATHA I T |

4. AT I ST H&AT H A1 T | 15 JF I q1A A qal &
feea 9 9T 7 fo=ar ST 16.0 Cmox 3.0 Cm & 12.0 Cmx 2.5
Cm T 9T |

5. FEHEAE @UT & AT o] qE AT IS & T (S
AT 15.0 Cmx 10.0 Cm & 13.0 Cm x 4.0 Cm 9T |

%_{:}#: qfgd A FI€ & 5.0 Cm x 3.0 Cm TT ETT & I,
|

7. T A 6.0 Cm x 4.0 Cm &TT ETT & 41 9T |

fa=geT & 99 9T &t 97 AT dT g AIST gAT
AT ST G (67 9 7 957 97 T g1 o7 | aﬂwwg
T T YN 97 S AR 47 | IR.OA. &HT e e
TSI o7 6T T AT FUY faea & ST Far 47 q&T AT
fore 9 Hie 4T |
At Torerr

fae & TEET ST IAET ST g9 8 | S FTOAERT
I ITAT AT | T a7 afea T 9T, SI1Ed &1 18]

FTAT AT | T, T, FlfeotsT, o0 ST 9T a1 1 96
o ~c oY A
& | TS TT H EHEHT 99T 9T | £8F @Il o7 |

ETHETHAT &iacl T & W g5 | AT &= & 7T g1, 9=
TS 200 M.L. Wwﬁmﬁwﬁﬁ%m
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AT AT § LRAATESS [HAT |

HIT O 7 qo & S0 Jog 9 3% el § @ 984 T
T & U S | T T T WIS &l T 19T Teh Goid &
AT S.P. HdgIe &l Wil T | Ud i 9 9r Ud dras
= o7 e afarsT uF sisvfeaT s U= uF S M

FIS AT G T I I S.H.O. RIAATAT Fee 197 &l T 7T |

Ueh T SO, FEETEE & JS TS | T8 GO A
FOTST &, 74/1 B 1T I [q=357 & 90T &r a9 & 7 4T 5T
HY O T EEaTee { 8 | §9 I TEI & -4 STAT 74T |

€T & 2.00 PM 9T &7 qga& f@qwr SO a1 RO

PS. @do &= & Dead TTST S.H.O. FIT ENT

TSI T T 516 @To 230 AR AN T 362 A8TAT &7 A&7 3T

J IFT @7 99 fa=agaT §¥ g7 3.30 PM. 9T f&am 73T or qa«
T T FUT 30 TT T | Hah T Fg Flor ad 4T |

TUM- A TIT He 91ST GAT T I ST oT | =g, &l
AT PM. ST ASE o7 | T ATfeH waﬁaﬁ‘rw
T HIS[E o7 | 610 & a7 31 g7 ST G Jee 9T |

T IF 1€ A

1. TEAT & GO & 919 7TeT & AERE AT 8 Cm x 1.0 Cm x IE€
HGEr & TET 97| G4 9 J78 AT FIT 7o @ ufisredr
HeS ad AreE 47 | [/ 3= &7 g §0 B U quT A0S
FIee oT | faeega 9% aT$ ST & §16LT Taell 22T 47 aiT <,
TRST, SR faaT W@ﬁ?ﬂﬁi@?ﬁ%ﬁﬂ?l

TIT TsSTHA ENEEA T FE | T
TSSTIHT gl ﬁ‘ﬁmiﬁﬁ‘ﬂﬁlwaﬁ‘maﬁaﬂTﬁ‘ﬂ?
gﬁa?raﬂrwqﬁ@;a%aﬁu?n

T TEraTor-
1. faT e 9T
2. VT H IS & ATaT STl 99 91T |

3. USSTIHE ITIFT & SCATAT AHTIT H T 120 T T
TS AIS[& TTET 4T | Tl 99 ATHTT 9T |

I T H {og & &R0 g 79 ATS AT & S
el | g aTel 87, T & &0 g5 4T | IO, FETT
To 94 UY gNT Tald=Sa & OG0T &l dAT¢ (a1 =T 97 ST 847
A T FETAY B & | TES &-5 STAT AT | §9 9T IOe i
RarE & e T T 9. Rdgie @l NS Sova arad Jol 15
TUT UF (T 7T UF oS §oo (F9H Ja6 & F9S I U,
I U, Iv€ Tdh, JASUIIT U, JST TF ST, 9of ST af
T & U GodAT §A S;: ST S.H.0. F=IIST &l ¥of T |

ot U [TaraT FEH T Tt OF T 9. Rdeie @l
|

X X X x By Defence Sri Ramendra Singh Katara
Ad.

AT 9T T & UF 9T ATT T | d& Jg & G
;ﬁ‘ﬁ‘mﬁ‘ﬁ‘qm TET &I Gehdl & qfodh W#%?ﬁﬂg
|

14

¥
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IS AFT §9T & | s (&9 & 9T 9§17 91 J+ a9 & 39
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ﬁgmugtﬂ—?r TEr & f 5o e ' T
TPJT@'I % Tl |1 H FHITGAT AIS[E T&r 4T | 919 & I
Wﬁaﬁimaﬁ!ﬁﬁﬁw%tﬁmifﬁaﬁ{{ﬁw
T =T BT T® T ST 99T S6dr | fE=er & 9irer 91e 7 fRaEr
WIW?O2H§@‘@%€W%I@I§‘RH@‘WWI
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12.  PW-3, SI Bhagwat Singh Hundal, stated that on 19.10.2006, the

investigation was handed over to him and he prepared the
Panchayatnama of Muddu at about 6.45 PM which was witnessed by
Prabhashchand, Gajodhar, Ram Pratap, Radheyshyam and Subhash.
Thereafter, he prepared the challan (Ex.Ka-6) and sent a letter to Chief
Medical Officer (Ex. Ka-7 and 8) for conducting post-mortem of
Muddu. He also stated that he has given a letter to Chief Medical Officer
to give the cause of death vide Ex.Ka-9 to Ex.Ka-11.

In further examination, this witness stated that on the same day, he
prepared the Panchayatnama of deceased Dinesh at about quarter to 8.00
PM.

13. S.H.O. V.P. Singh (PW-4) stated that the panchayatnama of
deceased Muddu and Dinesh was conducted by SSI B.S. Hundal and site
plan was prepared which is Ex.Ka-12. He further stated that accused-
Mahfooj was not arrested till 23.11.2006 and further investigation was
handed over to S.H.O. T.P. Singh.

14. Raj Kumar Srivastava (PW-5) stated that he was posted as
Constable Moharrir and on receiving the complaint, he registered Chik
F.LLR. (Ex.Ka-13) and prepared G.D. which is Ex.Ka-14. He stated that
the complainant came at 6.40 PM on 19.10.2006 for registration of the

casc.

15. Naresh (PW-6) stated that he along with Dinesh and Subhash

were coming from the market. He was 20-25 steps behind when he saw
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that Dinesh and Mahfooz were having altercation. Muddu was also
along with Mahfooz. He and Subhash were 20-25 feet behind. In the
meantime, Mahfooz fired upon Dinesh who died. People caught hold of
Muddu and gave him beatings, however, Mahfooz escaped from the

spot.

16. In cross examination, this witness stated that he is working as
Sweeper in Delhi and he has been brought to the Court by Subhash. He
pleaded ignorance about the time when deceased-Dinesh had taken the
fish to the market and further stated that he had not seen Muddu prior to
the incident though he knew Mahfooz. He further stated that he did not
remember the date of incident and also stated that he do not know about
the shops abutting the shop of Dinesh, where people sell fish. He further
stated that Muddu and Subhash had a scuffle at the spot and on the date
of incident, he did not meet any other person except Dinesh and
Subhash as people were busy in planting potato and groundnuts crops.
He stated that at the place of incident, only three persons were present.
He further stated when accused person fired and then he had seen
towards the place of incident. He stated that three shots were fired by the
accused person and deceased-Muddu did not receive any firearm injury
because he was running. This witness stated that he had not seen any
empty cartridge at the spot and deceased — Muddu ran towards North of
the place of incident. He pleaded ignorance about the colour of the
clothes worn by the deceased. He also pleaded ignorance as to who had
come to report the matter to the police. However, he stated that the
police came at the spot after about half an hour. He further stated that
due to firing he ran away from the spot. He denied the suggestion that he
along with Subhash had killed Muddu and he had gone to Delhi to save
his skin. He further pleaded ignorance that he has no knowledge whether
Muddu was killed by Subhash or any other person as after 4 days of the
incident, he had gone to Delhi.
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17. Tejpal Singh (PW-7) stated that he conducted the further
investigation of the case and obtained the Non-bailable warrants of
Mahfooz which i1s Ex.Ka-15 and thereafter the investigation was

transferred to S.H.O. Dayanand.

18.  Thereafter, the statement of the appellant under Section 313
Cr.P.C. was recorded, in which all the incriminating evidence was put to
him. He denied all the allegations and stated that due to party faction he
had been falsely implicated in the present case. No defence evidence

was led.

19. Thereafter, the Trial Court vide impugned judgement convicted
the appellant and sentenced him to life imprisonment as mentioned

above.

20. Counsel for the appellant has argued that strangely two persons
were murdered i.e. Dinesh who is brother of the informant and Muddu
who 1is the brother of the accused-appellant, however, despite the fact
that the panchayatnama of Muddu was conducted, his post-mortem was
conducted as per the statement of PW-2 but despite a cognizable offence
being committed, no F.I.LR. was registered regarding the murder of
Muddu and defence set up by appellant is that PW-1 and PW-6

murdered Muddu and police did not register F.I.R. to save them.

21. It is next argued that the Trial Court has disbelieved the statement
of Naresh (PW-6). The reason for disbelieving this witness is that he is
not an eye-witness, therefore, he has not given any statement to the
Investigating Officer during investigation. This witness has stated that
immediately after the incident, he had gone to Delhi and returned after
six years and, therefore, the Trial Court has disbelieved the statement of
this witness. Counsel submits that however the perusal of the statement
of PW-6 proves that even PW-1 is also not an eye-witness. Counsel
submits that perusal of statements of PW-1 and PW-6 reveals that both
of them stated that they were 20-25 feet behind the deceased, Dinesh. As
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per PW-1, Muddu caught hold of Dinesh and Mahfooz fired from
country made pistol and PW-6 stated that Muddu and Dinesh had first
altercation with each other and they were fighting with each other.

Therefore, there is material contradictions in the statements of both the

witnesses 1.e. PW-1 and PW-6.

22. It is next argued that the statement of PW-6, which is disbelieved
by the trial court, otherwise proves the innocence of the appellant as
both PW-1 and PW-6 have stated that after firing upon Dinesh, mob
gathered and caught hold of Muddu, brother of the appellant and by

giving him beatings, he was also murdered.

23. Learned counsel argues that it has come in the statement of PW-1
that about 500 persons gathered at the spot, who gave beating to
Muddu, causing multiple injuries on his entire body, proves that it was

Muddu who committed the murder and that is why he was beaten to

death.

24. Learned counsel submits that this fact is also proved from the
statement of PW-6- Naresh as he has stated in the cross-examination that
at the spot, Muddu and Subhash had a scuffle with each other and
thereafter, a shot was fired resulting into death of Dinesh. It is also
argued that even this witness also stated that Muddu tried to escape but
was overpowered by people and was beaten to death whereas the

appellant- Mahfooz was never apprehended at the spot.

25. Learned counsel thus submits that though PW-6 is disbelieved by
the trial court for a different reason, however, the material contradiction
in the statements of informant- PW-1 and PW-6 show that a dispute
occurred between deceased Muddu, brother of the appellant and
deceased- Dinesh, brother of the informant and by firing upon Dinesh,
he was murdered and later on, the mob gathered and caught hold of

Muddu and he was beaten to death. PW-6 even stated that only three
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persons were there at the spot. It is thus argued that the case of the

prosecution is highly suspicious about both PW-1 and PW-6.

26. Learned counsel has further submitted that even PW-1, in the
complaint given to the police Ex.Ka.1 stated that Muddu was also given
beatings by the mob and he was also murdered, however, no FIR was
registered in this regard by the police which also shows that the police
has not conducted a fair and impartial investigation. Learned counsel
has referred to the statement of PW-1 where he has stated on the date of
incident, his brother- Dinesh had gone to the market at about 1:00 PM
whereas he had gone to market at about 2:00 PM. It is argued that this

fact also proves that PW-1 is also not an eye-witness.

27. Counsel has next argued that no recovery of any firearm was
effected from the appellant and in fact no recovery of any weapon was
effected during investigation. It is also argued that even the empty
cartridges were not recovered by the police or were not sent for forensic

examination.

28. It is submitted that it has come in the statement of PW-2 that there
was no tattooing or blackening on the entry wound i.e. injury no.l,
caused by firearm. It is submitted that the occular version of the
prosecution do not corroborate the medical version as PW-1 has stated
that from point-blank range, the fire was shot upon deceased- Dinesh but

as per the statement of PW-2, Dr. Narendra Kumar, it is not proved.

29. Learned counsel has next argued that PW-3 who prepared the
Panchayatnama of both the deceased persons 1.e. Muddu, brother of the
appellant and Dinesh, brother of the informant, stated that at the first
instance, he has prepared the Panchayatnama of Muddu at about 18:45
PM and then the dead body was sent for post-mortem examination.
Thereafter, he prepared the Panchayatnama of Dinesh at about 8:00 PM

after preparing the Panchayatnama of deceased Muddu.
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30. It is also argued that in the similar way as per the statement of
PW-2, Dr. Narendra Kumar, who conducted the post-mortem of both the
deceased persons i.e. Muddu and Dinesh, however, at the first instance
he conducted post-mortem of Muddu and prepared a report at about 2:45
PM on 20.10.2006 1.e. after four days of the incident and found as many
as seven multiple injuries on the body of Muddu. This witness stated
that on injury no.l, there was multiple fractures on the temporal,
parietal, mandible and maximal bones and even the membranes of brain
were torn. Similarly, there was some other injuries on the neck, chest,
stomach of the dead body and all the ribs were broken. There was
injuries on the legs and back as well. It is further argued that this witness
also stated that on the same day, he conducted the post-mortem of
Dinesh and found a single entry wound in the chest cavity of Dinesh. In
cross-examination, this witness stated that both Muddu and Dinesh have
died at almost same time and there was no blackening or tattooing on

the injury sustained by Dinesh and no smell of gun powder was there.

31. It is thus argued that the prosecution has failed to prove whether
Muddu was murdered prior to murder of Dinesh or subsequent thereto,
as no eye-witness of the vicinity was examined by the prosecution to
prove this fact especially when PW-6 has been disbelieved by the trial

court.

32. Learned counsel submits that in fact the appellant was not present
at the spot and he was arrested after one year of incident on 13.10.2007
and no recovery of firearm was effected from him, therefore, his
presence at the spot is not proved by the prosecution as no scientific

investigation was conducted to prove his presence at the spot.

33. Learned counsel submits that PW-7- Tejpal Singh, SHO stated
that the incident pertains to 16th October 2006 and as per PW-7, the
appellant was arrested after one year on 13.10.2007, by one SHO,

Dayanand Singh, however, Dayanand Singh was never examined as
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witness though he concluded the investigation and submitted the charge-

sheet.

34. It 1s thus argued that the entire investigation by the police is
tainted as no FIR was registered regarding the murder of Muddu, the
arrest of the appellant was made after one year, no weapon of offence
was recovered, PW-6, eye-witness has already been disbelieved by the
trial court and statement of doctor does not corroborate the version of
PW-1- informant that from point blank range fire was shot upon the

deceased and therefore, the appellant be acquitted.

35. It is worth noticing that the appellant is in custody since
13.10.2007 1.e. for a period of 17 years of actual sentence and 19 years
of total sentence including remission. This appeal is being prosecuted by
the High Court Legal Services Committee, by appointing a Legal Aid
Counsel and the appellant has no criminal history and despite this case
is being falling under the policy of the Government for premature
release, as per the information supplied by the State Counsel, is not

being processed by Jail Authorities.

36.  After hearing counsel for the parties and on re-appreciation of the
entire evidence, we find merit in the present appeal for the following

reasons:

A. There are material contradictions in the statement of informant-

PW-1 and eye-witness- PW-6.

B.  The prosecution has failed to explain why no FIR was registered
with regard to murder of Muddu, brother of the appellant, who
according to PW-6 had a scuffle with deceased — Dinesh at the place of
incident when, deceased Dinesh, brother of informant, was fired by the

appellant and murdered.

C. It is the case of the prosecution that many people at the spot
caught hold of Muddu and gave him merciless beatings with sticks and

iron rods which resulted into breaking of all the bones of his body, he
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was murdered at the spot but no police action was taken despite a

cognizable offence was committed.

D.  The appellant was never arrested at the spot and was arrested after

one year of incident and no firearm was recovered from him.

E.  The police did not recover any empty cartridge at the spot and

never sent it for forensic examination.

F. As per PW-1, the firearm injury was caused to deceased Dinesh
from point blank range whereas the statement of PW-2- Doctor who
conducted the post-mortem reflects that no blackening or tattooing was

found which show that the fire was shot from a distance.

G.  As per the 1.O., PW-3, he first prepared the Panchayatnama of
Muddu, brother of appellant, and then of Dinesh, brother of the
informant. Even PW-2, Dr. Narendra Kumar who conducted the post-
mortem stated that he first conducted the post-mortem of Muddu and
then of Dinesh, which raises a suspicion that Muddu was murdered prior
to murder of Dinesh and in the absence of any FIR or investigation
being conducted regarding death of Muddu who was beaten to death by
the mob at the spot, it is apparent that no proper investigation was
conducted by the police. Therefore, the appellant is entitled to be given
benefit of doubt.

H.  Lastly, the appellant is in judicial custody for 17 years of actual
sentence and 20 years of total sentence with remission, having no
criminal history, as per the State police is entitled to pre mature release

but is case was never processed.

37. Inview of above, we allow this appeal and set aside the impugned

judgment of conviction and order of sentence.

38.  The appellant who is in judicial custody be released forthwith, if

he is not involved in any other case.
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39. Record and proceedings of the Trial Court be transmitted to it
forthwith.

40. The fee of Sri Ajay Shankar, learned legal aid counsel, be released
by the High Court Legal Services Committee.

Order Date :- 1.10.2024
DKS/Mohini
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